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lord chief justice was ~ s ~ k e n  in both respects, i.e., that the c o m m ~ ~ n ~ ~ t i o n  was not 
privileged, and that there was evidence of malice. 

But we think that the case falls within the class of privileged co~municat~ons, 
which i s  not so restricted as i t  was contended on behalf of the plaintiff. It com- 
prehends all cases of communications made bonb fide, in performance of a duty, or 
with a fair and reasonable purpose of protecting the interest of the party using the 
words. In this case, supposing the defendant himself to believe the charge,-a 
supposition always to  be made when the question is whether a communication be 
privileged or not,-it was the duty of the defendant, and also his interest, to prevent 
his servants from associating with a person of such a character as the words imputed 
to the plaintiff; as such associa~ion might reasoi~ably be ~pprehended to be likely 
to be followed by injurious consequences, both to the servants and to the defendant 
himself. 

[t%OJ We think, therefore, the commnnication in question was privileged, i.e. it 
was made under circums~nces which rebut the presumpt~on of malice, which would 
otherwise arise from the nature of the words used. That ~resumpt~on being rebutted, 
it was for the plaintiff to shew affirmatively that the words were spoken maliciously ; 
for, the question, being one tLhe aflirmative of which lies on the plaintiff, must, in the 
absence of evidence, be determined in favour of the defendant. 

On consi~ering the evidence in this case, we cannot see that the jury would have 
been justified in finding that the defendant acted maliciously. It i s  true that the 
facts proved are consistent with the presence of malice, as well as with its absence. 
But this is not sufficient to entitle the plaintiff to have the question of malice left to 
the jury; for, the existence of malice is consistent with the evidence in all cases 
except those in which someth~ng inconsis~iit with malice is shewn in  evidence : so 
that, to say, that, in all cases where the evidence was consistent with malice, it ought 
to be left to the jury, would be in effecb to say that the jury might find malice in 
any case in which it was not d~sproved,-wh~ch would be inconsistent with the 
a d ~ 2 ; ~ d  rule, that, in cases of pri~leged commu~ication, malice must be proved, 
and therefore its absence must be  resumed u ~ ~ l  such proof is given. 

It i s  certainly not necessary, in order to enable a plaintiff to have the question of 
malice submitted to the jury, that the evidence should be such as necessarily leads to 
the conclusion that malice existed, or that it should be inconsistent with the non- 
existence of malice ; but i t  i s  necessary that the evidence should raise a proba~ility 
of malice, and be more consistent with i2;s existence than with its non-existence. 

In the present case, the evidence, as it appears to  us, does not raise any proba- 
bility of malice ; and is quite as consistent with its absence as with its presence : and 
[591] cons~dering, as we have before observed, that the mere possibility of malice 
which i s  found in this ease, and in all cases where it is not disproved, would not be 
sufficient to justify il jury in finding for the plaintiff, we think the lord chief justice 
was right in not leauing the question to them, and consequently that &his rule must 
be dischar8ed. 

Rule discha~ged. 

KEATES v. THE EARL OF CADOGAN, Jan. 20, 1851, 

[S. C. 20 L. J. C. P. 76; 15 Jur; 428. Referred to, Peek v. ~ z 6 r ~ e ~ ,  1873, 
1,. R. 6 ET. L. 390.3 

There is no implied duty in the owner of a house which is in a ruinous and unsafe con- 
dition, to inform a proposed tenant that it is unfit for habitation ; and no action 
will lie against him for an omission to do so, in the absence of express warranty~ 
or active deceit. 

The first count of the decIarat~on stated that 
the defendant, before and a t  the time of the c o ~ ~ i t ~ g  of the griemnce by him. as 
t h e r e ~ a f ~ r  next mentioned, was possessed of a certain dwe~~ng-house, situate in the 
coimty of ~iddlesex, and which said dwe~~ng"house, a t  the time of the committing 
of the said grie~ance, arid of the making of the propchsd and agreement, and of the 
plainfjititf becoming tenant to the defendant, as thereinafter mentioned, and thence until 
the plaintiff entered into and occupied and dwelt therein, as there~after mentioned, 

This was an action upon the case. 
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was in such a ruinous and dangerous sh t e  and condition as to be dmgerous to enter, 
occupy, or dwell in, and was likely wM1y or in prt to fall down, and thereby do 
damage and injury to persons and property therein, and which the defendant then, 
and during all the time aforesaid and hereinafter ment~o~ed, well knew : That the 
plaintiff, without any know~edge, notice, ~nformation, or warning whatever, that the 
said house was in the said state and c o n d i ~ o ~ ~ ,  or likely wholly or in part to fall down, 
to wit, on the 20th of November, 1848, proposed to the defen-~Sg~]-dant that the 
defendant should dem~se to him, and that the plainti~ should take of him, as his 
tenant, for the purpose of the plaintiff's immediately occupying and dwelling in the 
same, the said dwelling-house, and also a certain yard adjoining to the same, for the 
term of three years from the 29th of September, 1848, at a certain rent and upon 
c e r ~ n  terms to be agreed upon between them : That the d e f e n ~ ~ ~ i t ,  we11 know~ng the 
premises, to wit, on the 20th of November, 18.48, by an agreement in  writing then 
made between the dcfendant, by one Daniel Price Uwen, his agent in Mat beha~f, 
of the one part, and the plaintiff of the other part, agreed to demise, and did demise 
to the p ~ a ~ n t i ~  the said dwelIing-house and yard for the said term of three years from 
the said 29th of September, 1848, a t  the peerly rent of %I., com~enciiig from the 
day and year last a f o r ~ a ~ d ,  payable quarterl~, the first quarter to become due on the 
26th of December, 1848, the p ~ ~ i ~ ~ t ~ ~  paying all rates, taxes, &c. ; and the p ~ a i n t i ~  
there~y also agreed with the defendant to take, and did thereby take, the said d~vel l~ng~ 
home and yard for the said term, and to pay the said rent in manner aforesaid, and 
the said rates? ta;xes, $e. : That the p ~ a i n t i ~  t h e ~ e i ~ p o ~  then entered into arid upon the 
said dwelling-house, and commenced occupying and dwelling therein : That, for and 
during all the time aforesaid, and from thence until the happening of the injury, loss, 
and damage 8s therein~ter mentioned, he the plzintiff did not have any notice, 
know~edge, ~n€ormation, or ~ a r n i n ~  whatever that the said house was in the said sb te  
and condition, so as to be dangerous t~ enter, occupy, or dwell in, or that it was likely 
wholly or in part to fall down ; and the ~~efendsnt, for and during all the time afore- 
said, well knew that the plaintiff had not any such notice, knowledge, ~i~for~atioK~, 
or ~ a r I i ~ n g ,  and believed that he could i ~ m e ~ i a t e l y  after the making of the said 
agree men^, enter into aid upon, and occupy and dwell CS933 in, the said house: 
Breach, that, a l ~ ~ o ~ i g h  the de€~ndai~t  oould and might, before the m ~ k ~ n g  of the &%id 
agreeme~it, and also before the p l a ~ n t ~ ~  so entered upon and commenced oeeupying 
or dweIl~ng in the said house as aforesaid, have given or mtnsed t o  be given to the 
plaintiff notice, info~.mat~on, or warning that the said house was in the said state and 
condition, and likely wholly or in part to fall dowii ; and a€though the defendant 
ought to haw given or caused to be given to the plaintiff notice, information, or 
warning of that fact; yet that the defendant, not regarding his duty in that behalf, 
whoily omitted and neglected to, and did not, nor wonld a t  any time give or cause 
to be given to the p l a ~ t i ~  any notice, i?~format~on, or warning whatever tbat the said 
house was in the said state and con~itioi~, and likely to fall down, but wholly neglected 
and omitted so to do ; and that by ~ e a n s  of the prem~ses, ~ ~ e r w a ~ s ,  and shortly 
after the p l ~ i ~ t i f f  had so entered into and upon, and commenced occupying and 
dwelling in, the said house, and whilst the p ~ ~ n t i f f  and his family were occ~~py~ng and 
dwelling therein, and during the said term so granted to him therein as aforesaid, to 
wit, on, &e., a great part of the said house, by reason of its being in such ruino~~s ilnd 
dangerous s t a b  and ~ l i d i t ~ o n  as afores~id, fell down, mid thereby became and was 
no longer ~abitable, and thereby the fives of the ~ l a i n t ~ ~  and his family, o c c ~ p y i n ~  
and d ~ e l l ~ n g  in the said house, became and were greatly endangered, &e. The ~ o u n t  
then alleged for specbl damage, injury to the p la in t i~s  wife, and also to his goods, 
and delay of his business, &e. 

Sixth plea,-that i t  was not the duty of the defendant to have given or caused 
to be given to the plaintiff such notice, information, or warning as in the first coarit 
mentioned~ in manner and form as in the said first count alleged. 

Special demurrer, md joinder. 
f594] Cleasby, in support of the demurrer. The plea is clearly bad, for pL~tting 

in issue %hat which is a mere matter of law. [ ~ e ~ d h a m ,  contra, a c l ~ t t e d  that he could 
not s u s ~ n  the plea,] The question then FviIl be,  hethe he^ there is a good msIse of 
action disclosed upon the dec~ration. If there is, the plaintiff will not be ~ r e j ~ ~ d i c e d  
by any defee~ive or improper s ~ t e m e n t  of the duty which the Xsw infers from the 
fack alleged. This is e ~ e ~ p l ~ e d  by the ease of ~~~~~~~ Y. 2% ~~~~~~ ~u~~ 
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~ o ~ ~ a ~ ~ ~  (1I Ad, & E, 323). There, a declaration in case against a ca;xial company, 
stated, that, by the canal act, 32 G* 3, c, oi., the company was formed to make and 
maintain the canal, with power to takc tolls; and all persons ha,$ free liberty to 
navigate the canal ; and, if any boat should be sunk in the canal, and the owner or 
person ha-ving the care of it should not without loss of time weigh it up, it was, by 
the statute, to be lawful for the company to weigh it up, and detaiii it t*iU payment 
of expenses ; that the company completed the canal, and took tolls on it : chat a boat 
sunk in the canal, so that vessels passed with dificulty in the day, and a t  night were 
in danger of running foul of it ; that, although the company could, and ought to have 
requested the owner, &e. to weigh it up, and, if that was not done without loss of 
time, could, and ought to have weighed it up, and, in the mean time, have caused a 
light or signal to be placed, to enable boats to avoid it: yet that the company did 
not cause the owner, &e., to weigh it up, nor themselves weigh it up, nor place a light 
or signal : and that thereby the p l a ~ t i ~ s  boa$ navigating the canal, ran foul of the 
sunken boat, and was damaged. It was held, by the Exchequer Chamber, affkming 
the judgment of the court of Queen’s Bench, that the declaration disclosed a suEcient 
duty and breach. And i t  was further held, by the Exchequer Chamber, that such 
C5953 duty was not created by the clause enabling the company to weigh the boat, 
but arose upon a common-law principle, that the owners of a canal, taking tolls for 
the navigation, were bound to use reasonable care in making the navigation secure ; 
and that the want of such reasonable care might be collected from the declaration, 
although the complaint was ostensibly foundod upon the statute. Tindal, C.  J., in 
delivering the judgment of the court of error, there says (11 Ad. & E. 242) : ‘(Neither 
the clause recited, nor anything in the act of parliament contained, imposes such a 
duty (b) on the defendants below : and the allegation in the declaration, as to the duty 
of the company, seems to  have been founded on a mistake as to the true meaning and 
effect of that clause. But, adm~t t~ng  this to be so, the question then arises, whecher, 
upon the facts stated in the declaration, another duty of a different kind was not 
i ~ p o s e d  by the common Jaw upon this company j and >&ether a sufficient breach of 
that duty is not alleged. It is clear that the s ~ t e m e n t  of the duty in the declaration 
is an inference of law fmm the facts, and need not be stated a t  all, or, if improperly 
stated, may be altogether rejected. ~ m ~ t t i n g ,  therefore, as it appears to us, the 
improper and unfounded statement of duty in the declaration, the facts stated in the 
induce~ent shew that the company made the canal for their profit, and opened it to 
the public upon the payment of tolls to the company : and the common law, in such a 
ease, imposes a duty upon the proprietors, not, perhaps, to repair the canal, or abso- 
lutely to free it from obstructions, but to take reasonable care, so long as they keep it 
open for the public use of all who may choose to navigate it, that they may navigate 
without danger to their lives or property.” Upon the same principle, if a man Lets 
me a [5@6] house to reside in, knowing i t  to be in a dangerous state, and likely to 
fall down, and injure me and my property, but, concealing the fact, permits me to 
enter into the occupation, aiid the house falls, and I thereby sustain damage, the 
party so letting the house is clearly responsi~le for the consequences of his frau~uleiit 
concea~inent : for, every deceit done by one to the damage of another, gives a cause 
of action. [Made, J. If a horse-dealer contracts to sell a gentleman a horse ftt to 
carry him, and he sells him onc which he knows to be unfit for the purpose, he does 
not perform his contract. But, if a man buys a horse generally, the seller will not be 
responsibIe, although, knowing that his customer wanted the horse for his own riding, 
he sclls him one which will not carry him.] Suppose a man were to sell a farmer a 
shepherd’s dog, knowing that the animal was accustomed to worry and destroy sheep, 
and he were to kill the purchaser’s sheep which were intrusted to his care,-could any 
one doubt that an action would lie for this deceit ? In Uom. Dig. Action upon the Case 
for a Deceipt (A. I), it is said : “An action upon the case for a deceipt lies when a 
man does any deceipt to the damage of another.” (A. 8) “ If a merchant sell cloth 
that he knows to be badly fulled”(a). Conccal~ent of material c~rcumstances will 
vitiate all contracts. Thus, in ~0~~~ v. ~ ~ ~ a r ~ ~ ~  (1 W. Blao. 463), it was held 
that concea~m~nt of the true port of loading would avoid a policy of ~nsur~noe:  
and Ya&s, J., lays it down ax a geneml pro~os~t~on,  that “the concealment of 

(6) I.e. to remosre the obstruction caused by the sunken boat, 
(a) Citing 1 Rol. 90, 1. 38; Kit. 174 a. 
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material c~rcums~nces vitiates all contracts, upon the principles of natural law.” It 
may be that concealment as to a matter which merefy affects the value, and not the 

But, in all cases, an 
[597J action lies, where, but for the m~srepresen~tion, the injured party would not 
hase entered into the contract : Levi v. ~ ~ ~ g ~ i d g ~  (3 N. & W. 519, 3 M. & W. 331). 
[Maule, J. There was a perfectly good cause of action there: the only doubt was, 
whether the proper person sued. Besides, there was an actual fraudulent representa- 
tion made there. J There is no distinction between an actual misrepresentation and a 
fraudulent conceaIment of something the knowledge of which, if communicated to the 
buyer, must necessarily prevent him from entering into the contract. In  Pilrnare v. 
Nood (5 N. C. 97, 6 Scott, 827), the defendant being about to sell a pi~~)lic-house, 
falsely represented to B., who had agreed to purchase it, that the receipts were 1801. 
R month : B. having, to the knowledge of the defendant, commLinicated this representa- 
tion to the p l a in t i~  who became the purchaser, instead of B.,-it was held, that an 
action lay against the defendant a t  the suit of the plaintiff. IR ~ ~ 1 Z i a ~ ~  v. l%e Basf 
Idia C~~~~~ (3  East, 192) also, the conc~lment of a material fact was held to give 
a ground of aetion. In ~ o ~ ~ f ~ ~  v. Fmke (6  M. & W. 358),-where a false rcpresenta~ 
tion had been made by an agent upon letting R house to the defendant,-~ord Abinper 
says (ibid. 380) : “Clarke, the agent, atzleast for letting the house, has in &is 
case induced the defendant to enter into a contra~t by a false represen~t~on by no 
means free from moral turpitude, even upon the presumption that he was wholly 
ignorant of the matter. That the truth (f) was known to the plaintiff, is admitted ; 
that he had an interest to conceal it, cannot be denied ; nor ean it be denied that it 
was concealed from Ghe defendant. Whether his concealment was consistent with 
good faith and free from E5981 moral t u r p ~ t ~ ~ d e ,  may be determined bv a reference to 
the case pub by Cicero, in the third book of his treatise De Officiis ; w&ch I the rather 
mention because the house the sale of which he puts h ~ p o t h e t i ~ l l y ,  by way- of 
example, was liable to an objection that bears some analogy to the present :---‘Vendat 
=des vir bonris propter aliqua vitia, qua ipse n8rit3 cateri ignorent : pestilentes sint, 
et habeasltw salubres ; ignoretur in om~iibus cubiculis apparere serpentes ; male 
materiata, ~ ~ n o s a  : sed hoc prater dom~iium nemo sciat : quero, si hoc empto r~~us  
venditor non dixerit, Bdesque vendiderit pluris multo, quam se vendittxrum puhrit, 
num id injustb an improbe fecerit 2 ’  He then gives the arguments on both sides, and 
concludes that the vendor ought not to have concealed these defects in  the home from 
the buyer. ‘Neque enim id est celare, quidqnid reticeas : sed cum, quod t u  scias, id 
ignorare emoliinienti tui cans& ~ e l i s  eos, qnorrrm intersit id scire.’ Then this ill ustrious 
moralist wives his own opinion of the moral turpitude of such a concealment ; for, he 
says : ‘ ~ S o c  autem celandi genus quale sit, et cujus horninis, quis non videt? certe non 
aperti, non sirnplicis, non ingemi, lion justi, non boni viri ; versuti potius, obscuri, 
astuti, fallacis, malitiosi, eallidi, veteratoris, wfri.’ Now, the present is a ease in which 
the fraudulent c o n c ~ m e n t  of a material fact by the principal, and the false represen- 
tation of the agent, eomb~ne to constitute a s u ~ c i e n t  degree of fraud, even morally 
speaking, to sustain the defendant’s plea, that he was induced by fraud, covin, and 
false representation, to sign the contract.” Vi11 v. Gmy (1 Stark. N. P. C. 434) i s  
precisely in point. There, the agent of the vendor of a picture, knowing that the 
vendee laboured under a delnsion with respect to the picture, which materially 
influenced his judgment, permitted him to make the purchase, without 15991 remov- 
ing that delnsion : and the sale was held void. The facts were these :-A person named 
Butt had been employed by the plaint i~ to sell the picture in question. The defen- 
dant, being desirous of purchasing it, pressed Bukt to inform him whose property it 
was ; which the latter refused to do. In the coi~rse of the treaty, Butt being at  that 
time employed in selling anumber of pictures for Sir Felix Agar, the defendant, misled 
by circu~stances, erroneously supposed that the pictiire in question was also the 
property of Sir Felix Agar. Butt knew that the defendant laboured under that 
delusion, but did not remove it ; and the defendant, under this m~sappreheiisioi~, 
p~rchased the picture. The p l a ~ n t i ~  offered to prove, by the testi~oRy of the most 
eminent artists, that the picture was a genuine Ctaude, and of great value: md it 
appeared, that, after the sale had been completed, and after the defendant had been 

- use, of the thing sold or let, will not give a cause of action. 

(f) Viz. the existence of a nu~sanee, the non-existence of which had been averred 
by the agent. 
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informed that the picture was not the property of Sir Felix Agar, he had objected to 
pay for it, not on the ground of any deception that had been practised with respect 
to the ownership, biit on the ground that the picture was not a genuine Claude. But 
Lord ~llenboi~ough said : “ Altho~igh i t  was the finest pietme thaz Clmde ever 
painted, it must not be sold under a deception. The agent ought to have cautiously 
adhered to his original st~pulation, that he should not commu~iica~e the name of the 
pr~prietor, and not to have let in a suspicion on the part of the purchaser, which he 
knew enhanced the price. He saw that the defendant had fallen into a delusion in 
supposing the picture to  be Sir Felix Agar’s, and yet he did not remove it. I take 
for granted that you will be able to prove, by the judgment of the first professional 
artists, that this is a genuine picture of Claude’s ; and it would not be possible to go 
further. En Italy, the fact might admit of other proof ; as, where a picture has been 
long preserved in a particular cabinet : here, it [600] can only be proved by the con- 
current judgment of artists as to its s~milit~~de. This case has arrived a t  its tcrmina- 
tion ; since it appears that the purchaaer laboured itnder a deception, in which the 
agent permitted him to remain, on zl p i n t  which he thonght material to inflnence his 
judgment. I am of opinion that the contract is void.” [Cresswell, J. Do you my 
this conkact is void ?I It i s  submitted that t;ke tenant might, a t  his election, have 
avoided it ; or he may aErm the contract, and sue for the tort. 

~ e e d h a ~ ,  eontrh, was stopped by the court. 
JEEVLS, C. J, I have felt some d i ~ c ~ ~ l t y  in consequence of the ruling of Lord 

Elleriborough in the case last cited. It would at first sight appear that his lordship 
there held, that the mere1.y allowing the vendee to purchase the picture whilst labour- 
ing under a delusion with respect to it, which was calculated to enhance its value in 
his estimation, was ground for avoiding the contract. But, in EiZ1 v. &ay, there was 
what must be taken to amount to an aggressive deceit on the part of the agent of the 
seller. “ The agent,” says Lord Ellenboro~~gh, “ ought to haire cautiously adhered to 
his original stipulation, that he should not co~muiiicate the name of the proprietor, 
and not to have let in a suspicion on the part of the purchaser, which he lrxiew enhanced 
the price. He saw that the defendant had fallen into a delusion in supposing the 
picture to be Sir FeEx Agar’s, and yet he did riot remove it.” That shews something 
like an act done. That case being disposed of, I think this d~larat ion does not dis- 
close a su.&icient caiise of action. It is not pre~ended that there was any warranty, 
express or implied, that the house was fit for i~mediate  occupation : but it is said, 
that, because the defendant knew that the plaintiff wanted it for im~edia te  occu-[601]- 
pation, and knew that it was in an unfit arid dangerous state, and did not disclose 
that fact to the plaintiff, an action of deceit will lie. The declaration does not allege 
that the defendant made any misrepresentation, or that he had reason to suppose 
that the plaintiff would not do what any man in his senses would do, viz. make proper 
investigation, and satisfy himself as to the condition of the house before he entered 
upon the occupation of it. There is nothing aniounting to deceit : it wils a mere 
ordinary transaction of letting and hiring. 

MAULE, J. The declaration struck me, at first sight, as a perfeebly bad one ; and 
it does not improve upon acquaintance. 

The rest of the court concurring, 
Judgment for the defendant. 

The defendant is entitled to judgment. 

- 
16021 DICKSOI? tj. .&3INrA AND A N O ~ ~ E R .  Jan. 18, 1851. 

[S. C. 20 L. J. C.  P. 73;  15 Jur. 359.1 
Upon a contract for the sale of goods, with a particular express warranty, the court 

will not extend such warranty by implication.-The declaration stated a bargain for 
the sale by the defendants to the plaintiff of a certain cargo, to wit, the cargo of 
Indian corn then shipped at Orfano, on board the “ Ottoman,” a t  a certain price, 
including freight and insurance to Cork, Liverpool, or London, and that it was 
agreed that the quality of the said Indian corn was equal to  the average of the ship 
rnents of that article in the seasoil of 1847, and that the said Indian corn had been 
shipped in good and merchantable condition ; and alleged for breach, that the corn 
was not, at the time of shipment, or a t  any other time, in good and merchantable 
condi~ion~ or in a fit and proper condition for the performaiice of the voyage from 


